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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: Respondent determ ned a $28, 143 deficiency in
petitioners' 1993 Federal inconme tax, and an accuracy-related
penalty of $2,662 pursuant to section 6662(a).

After concessions, we nust decide: (1) Wether petitioners
materially participated in the rental of their tw Hawaiian

condom niuns for purposes of the passive activity loss rules



pursuant to section 469(a); and (2) whether petitioners are liable
for the accuracy-related penalty pursuant to section 6662(a).

Al'l section references are to the Internal Revenue Code as in
effect for the year in issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipul ated and are so found. The
stipulation of facts and the attached exhibits are incorporated
herein by this reference.

At the time the petition was filed, George and Bozenna
Pohoski, husband and wfe, resided in Camarillo, California.
Backgr ound

During 1993, M. Pohoski was enpl oyed as an engi neer with the
U S. Departnent of Defense, and Ms. Pohoski was enployed as a
nurse. Both petitioners worked an average of 40 hours per week.
Petitioners have two chil dren.

Throughout the year in issue, petitioners owned two
condom niuns in Canmarillo, California (the Camarill o condom ni uns),
and two condom niunms in Hawaii. The Camarill o condom niuns were
generally rented out on a long-term | ease basis. Petitioners
managed t he Camaril | o condom ni umproperties thensel ves, collecting
the rents, making repairs, and maintaining the books and records.
Respondent concedes that the rental of the Camarill o condom ni uns
was properly reported by petitioners on their 1993 joint Federal

i ncone tax return.



1. Hawai i an Condomi ni uns

In 1991, petitioners purchased a condom nium at the Valley
Isle Resort on the island of Maui, Hawaii (the Maui condo). In
1992, petitioners purchased a condom nium at the Wavecrest Resort
on the island of Ml okai, Hawaii (the Mol okai condo). Bot h of
t hese condom ni unms were purchased as rentals to vacationers. Each
condom ni um i ncluded one bedroom one bathroom a |iving room
ki tchen, dining room and |lanai.!?

A. Muui Condo

As owners of the Maui condo, petitioners were nenbers of the
Honeowners' Association at the Valley Isle Resort (Homeowners'
Associ ation). The Honmeowners' Association entered into a contract
w th Rai nbow Reservations, Inc. (Rainbow Reservations) to operate
the front desk for the Valley Isle Resort condom niunms. Rai nbow
Reservations also provided managenent services for individual
condom niumowners. During 1993, Rai nbow Reservations entered into
managenent contracts with owners of approximtely 40 of the 120
condom niumunits at the Valley Isle Resort.

Ceneral | y, Rai nbow Reservations provided a variety of services
for the condom ni umowners with whomthey had nanagenent contracts,
i ncluding the rental of the condom niumunits, collection of rents,
after-hours front desk services, nmaid services, repair and

mai nt enance services, and redecorating services. Rai nbow

1 A lanai is a Hawaiian termfor a porch or veranda.



Reservations also provided biennial "deep cleans” of each
condom nium  For these services, Rainbow Reservations charged a
comm ssion of 40 percent of the gross rents.

As part of its front desk service contract wth the
Honeowners' Associ ati on, Rai nbow Reservations checked guests in and
out of the condom niuns, issued parking permts, answered questions
regarding entertainnment or other activities in the area, and
provi ded additional services as needed. During 1993, the front
desk's normal business hours were between 8 a.m and 5 p.m,
al though the front desk stayed open | onger between July and early
Cctober for a sprinkler refit at the resort. The front desk staff
consisted of two to four persons at any one tine.

Rai nbow Reservations provided its own advertising for all of
the units it managed in Hawaii, including Valley Isle Resort. In
general, the advertisenents were directed toward travel agents,
al t hough sonme were directed toward the public.

Petitioners did not enter into the typi cal managenent contract
with Rai nbow Reservations. I nstead, petitioners and Rainbow
Reservations agreed that petitioners would rent the Maui condo
t hemsel ves and performthe majority of services otherw se provided
by Rai nbow Reservati ons. Petitioners and Rai nbow Reservations
entered into an "Anmendnent to Rental Agreenent Between Owner And
Rai nbow Reservations, Inc." (the addendum agreenent) which

provi ded:



Effective * * * Novenber 1, 1992 owner wll be
responsible for renting unit directly. In the event
Rai nbow Reservations wshes to rent unit to one of its
clients, Rainbow Reservations wll contact owner and
clear the time before commtting the unit. Owmer wll
control the MASTER CALENDAR

Rai nbow Reservations agrees to coordinate the nmaid
service, and maid conpany will bill the owner directly
unl ess agreed otherw se. Owner(s) agrees to notify
Rai nbow Reservations of his guest arrivals and pay al
costs associ ated. Rainbow Reservations wll continue to
provide front desk counter service for all owner's
guests, which will include, greeting of guests, Kkey
distribution (unless agreed to otherw se), coordination
of maid service, and collection of any due rents (if
notified by owner).

The owner will continue to contract for necessary
mai nt enance services and the Rental nanager is hereby
authorized to contact the following for energency
mai nt enance repairs. Rental manager will contact owner
if said repair exceeds $200.00].]

* * * * * * *

Owmner agrees to performall advertising of said prem ses,
to institute and prosecute actions to evict tenants and
recover possession of prem ses, to sue and recover rents,
and to settle and release such actions. In no event
shal | Rai nbow Reservations be liable to the owner as | ong
as the owner remai ns the principal rental agent. Rai nbow
Reservations agrees to coll ect any rents due owner, upon
notification by ower before the arrival of guests.

* * * * * * *

The owner shall conpensate Rai nbow Reservations for all
above nentioned services by guaranteei ng 20% comm ssi on

onall daily rents collected by owner. It is agreed that
all linen charges, nmaid services and check in supplies
shall be paid by the owner. Omer wll be responsible
for paying his own transient tax fees to the State of
Hawaii. |In the event the owners [sic] unit is vacant for
30 days or nmore, owner wll conpensate Rainbow

Reservations * * * [for the front desk services].
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Under the addendum agreenent, Rai nbow Reservations coll ected
the rent from petitioners' tenants and placed the funds into a
trust account. Rainbow Reservations then deducted fromthe rental
proceeds its comm ssion and the costs of maid or other services it
provided. At the end of each nonth, a check representing the net
proceeds from the rental of the Mui condo was forwarded to
petitioners. As part of this process, Rainbow Reservations
mai ntai ned records of the rental proceeds for petitioners, and
i ssued a Form 1099 to petitioners at the end of the year.

Al though the addendum agreenent provided that Rainbow
Reservations would receive a 20-percent conmm ssion, Rainbow
Reservations actually received a 25-percent conmm ssion during 1993
as a result of its performng special services for petitioners.
Addi tionally, Rai nbow Reservations was permtted to rent
petitioners' Maui condo directly during tinmes when the condo was
vacant, subject to petitioners' approval. For those bookings,
whi ch only occurred once or tw ce during 1993, Rai nbow Reservati ons
earned a 40-percent conm ssion.

As part of its front desk services, Rainbow Reservations
i ssued keys and parking permts to petitioners' tenants (unless
petitioners nmade other arrangenents). The front desk was also
avai lable for petitioners' tenants to answer questions, obtain
addi tional linens, or receive conplaints.

The Maui condo was rented for 22 weeks during 1993, wth an

average stay for a tenant of 6.5 days. Petitioners' base charge



for the Maui condo was $80 per night, with additional fees for
roll away beds, the use of entertainment equi pnment, or daily |inen
or cleaning services which raised the rate to approximately $120
per night.

In between each booking, the maid service cleaned the Maui
condo in preparation for the next tenant.

B. Mol okai Condo

The front desk at the Wavecrest Resort was operated by one of
the local residents at the resort. The front desk service included
mai d service which was provided at the end of each tenant's stay.
There were no fixed hours at the front desk, and often phone calls
were forwarded to an answering nmachine. The front desk |acked
authority to make repairs or performany work at the Ml okai condo
except in the case of energencies. |If the Ml okai condo was not
rented for extended periods of tinme, petitioners paid a specia
front desk fee. The Wavecrest Resort did not advertise its rental
units.

Petitioners paid a conm ssion of approximtely 25 percent of
gross receipts to the front desk at the Wvecrest Resort, in
addition to a reserve account paynent for capital i1nprovenents of
common areas at the resort.

During 1993, petitioners rented out the Ml okai condo for
approximately 5 weeks. The average stay was 6.5 days, and the

rental rates were the sane as that for the Maui condo.
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C. Petitioners' Participation in the Hawaii an Condos

To pronote the Hawaiian condom ni unms during 1993, petitioners
pl aced two advertisenents in Hawaii Mgazine, one each for the
rentals of the Maui and Mol okai condos. The advertisenents ran for
the entire year, and the magazine was rel eased binonthly. The
advertisenments |isted petitioners' hone telephone nunber for
information on renting the condom ni uns.

Petitioners also marketed the Hawaiian condom ni uns through
several travel agents during 1993. The travel agents referred
clients to petitioners, and in exchange petitioners referred
ai rline bookings and other travel and entertai nment arrangenents to
the travel agents.

Further, M. Pohoski set up a worldw de web page on the
I nt ernet which described petitioners and di spl ayed pictures of the
Hawai i an condom ni unms. Additionally, as they traveled to different
sites as part of their regular enploynment (M. Pohoski traveled to
mlitary installations, and Ms. Pohoski traveled to hospitals),
petitioners posted business cards on bulletin boards adverti sing
the availability of their Hawaiian condom ni uns.

Petitioners received an average of two to three tel ephone
calls per day regarding the rental of their Hawaiian condom ni uns,
for a total of nore than 500 calls during 1993. Petitioners also
often received e-nmai | nessages fromprospective tenants. Tel ephone

calls were usually received during the evenings and weekends when



petitioners were honme, but if they were not honme, nessages were
left on their hone answering nmachi ne.

The telephone callers usually sought a description of the
condom niuns and their proximty to beaches, restaurants, stores,
entertai nment, and other major resorts. Most callers requested
brochures and maps which petitioners mailed to the prospective
tenants. Approxinmately 80 to 90 percent of the tine, M. Pohosk
replied in witing to the prospective tenants rather than by
t el ephone because it was | ess expensive to nmail information than
speak on the tel ephone. M. Pohoski custom zed his letters to the
prospective tenants to address their specific interests and
concerns. Petitioners also nade tel ephone calls to the prospective
tenants, nost of which took place during the eveni ngs and weekends,
and sonetines during the day from work.

Wen a reservation with a tenant was nade, petitioners
recorded the booking information (nane of tenant, arrival and
departure tines, and rate) on a nmaster cal endar they nmaintained.
Petitioners then contacted the front desk of the resort in which
the tenant was booked and inforned the front desk of the rental
arrangenents and the dates.

Petitioners maintained a database on their hone conputer of
each of their tenants for future marketing purposes. Petitioners

al so tracked their incone on a nonthly basis in another database.
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For 2 weeks during 1993, petitioners and their children went
to Hawaii for a "working vacation". Wiile there, M. Pohoski
conpl eted various maintenance and repair tasks at the Hawaiian
condom niuns. At the Maui condo where he worked approximately 10
days during their stay, M. Pohoski: Stripped the furniture and
transported it for reupholstering;, repaired the lanai furniture;
cl eaned sink traps; performed touchup painting;, repaired and
replaced the nolding along the walls; installed cable wire for a
second television; ran a telephone Iine into the bedroom repaired
the sliding screen and cl oset doors; purchased new bedspreads and
curtains; and installed new shower heads, towel bars, and shel ving
units in the bathroom

At the Ml okai condo where he worked approximately 4 days
during the working vacation, M. Pohoski: Repaired the garbage
di sposal and sink faucet; perfornmed touchup painting; reglued
nmol dings along the wall; repaired the sliding closet door; and
replaced the shower head in the bathroom

The materials and tools used for the maintenance and repair
wor k at the Hawaiian condom ni uns were nostly purchased i n Hawai i,
but many were purchased on the U S. mainl and and shi pped to Hawai i
because of the high cost of such products in Hawaii .

2. Federal | ncone Tax Returns

Petitioners filed a joint 1993 Federal income tax return

reporting an adjusted gross incone of $75,910. On separate
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Schedules C, Profit or Loss From Business, petitioners reported a
net | oss of $17,641 fromthe operation of the Maui condo, and a net
| oss of $16,336 fromthe operation of the Mdl okai condo. On both
Schedules C petitioners indicated that they materially
participated in their rental activities.?

3. Notice of Deficiency

In the notice of defi ci ency, r espondent di sal | owed
petitioners' | osses from the operation of their Hawaiian
condomi ni uns. In the parties' stipulation agreenent, respondent

concedes that the expenses incurred were ordinary and necessary

trade or busi ness expenses. Respondent al so conceded at trial that

substantiation is not being challenged. The passive activity |oss

rul es under section 469(a) constitute respondent's sole basis for

di sall ow ng petitioners' |osses fromtheir Hawaiian condom ni uns.
OPI NI ON

| ssue 1. Passi ve Activity Losses

Pursuant to section 469(a) a passive activity loss is
generally not allowed as a deduction for the year sustained. A

passive activity loss is defined as the excess of the aggregate

2 Petitioners filed a third Schedule C, Profit or Loss
From Busi ness, reporting a net loss of $11,714 from Ms.
Pohoski's honme health care nursing business. Petitioners also
filed a Schedul e E, Suppl enental |Inconme and Loss, show ng a net
| oss of $24,546 fromthe rental of their condom niuns in
Camarillo, California.
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| osses fromall passive activities for the taxable year over the
aggregate incone fromall passive activities for that year. Sec.
469(d)(1). Passive activities are those which involve the conduct
of a trade or business and in which the taxpayer does not
materially participate. Sec. 469(c)(1).

Rental activity ordinarily is treated as a passive activity
regardl ess of whether the taxpayer materially participates. Sec.
469(c)(2), (4). An exception exists for rental activity in which
the average rental does not exceed 7 days. Sec. 1.469-
1T(e)(3)(ii)(A), Tenporary Income Tax Regs., 53 Fed. Reg. 5702
(Feb. 25, 1988). 1In the instant case, the parties agree that the
average rental did not exceed 7 days.

Petitioners contend that they materially participated in the
rental of both the Mui and Ml okai condom niuns, thus making
section 469(a) i napplicable. WMterial participationin an activity
is defined as regular, continuous, and substantial involvenent.
Sec. 469(h)(1). The participation of a spouse is taken into
account in determining material participation. Sec. 469(h)(5).

A. Establishing Participation

As a prelimnary matter, respondent asserts that petitioners
failed to substantiate the extent of their participation in the

rental of their condom niuns in the manner contenpl ated by section
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1.469-5T(f)(4), Tenporary Inconme Tax Regs., 53 Fed. Reg. 5727 (Feb.
25, 1988). That regul ation provides as foll ows:

The extent of an individual's participation in an

activity may be established by any reasonable neans.

Cont enporaneous daily tine reports, logs, or simlar

docunents are not required if the extent of such

participation may be established by other reasonable
means. Reasonabl e neans for purposes of this paragraph

may i nclude but are not limted to the identification of

services performed over a period of tinme and the

approxi mate nunber of hours spent performng such
servi ces during such period, based on appoi nt ment books,

cal endars, or narrative summari es.

At trial, petitioners introduced a narrative summary of their
rental activities with respect to their participation in the
Hawai i an condominiuns in the formof a letter, dated Cctober 17,
1996, to Ms. Ingrid G amm chele, an Internal Revenue Service (IRS)
Appeal s officer in California. The narrative sunmary details the
expenses, tine, and effort put forth by petitioners in operating
t heir Hawai i an condom ni uns. Respondent cl ains, however, that the
narrative summary i s nerely a postevent "bal |l park guessti mate" that

is insufficient to prove participation. See Carlstedt V.

Conmi ssioner, T.C. Meno. 1997-331; Speer v. Conmissioner, T.C.

Meno. 1996-323; Goshorn v. Conmm ssioner, T.C. Menp. 1993-578.

Al t hough petitioners' narrative sunmary i s a postevent revi ew
of their 1993 participation wth respect to the Hawaiian
condom ni uns, we may nonetheless find the summary sufficient to
establish petitioners' participation where it is supported by

credible testinony and other objective evidence. See Harrison v.
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Comm ssi oner, T.C. Meno. 1996-509. Qur acceptance of the narrative

summary, however, does not require us to accept the accuracy of the
anount of time petitioners claimthey spent participating in the
rental of the condom niunms. |d.

M. Pohoski credibly testified that petitioners naintained
cont enpor aneous records (although such records were not introduced
at trial). These records included a cal endar that indicated the
name of the tenant, the daily rental rate, and the arrival and
departure tinmes for the tenants at the condom niuns, as well as a
dat abase listing on petitioners' conputer all prospective tenants.
We believe that these records laid the foundation for petitioners
to determ ne the anount of tinme they spent with respect to many of
their rental activities as provided in the narrative summary.

Further, other evidence, such as the managenent contract
bet ween petitioners and Rai nbow Reservations and the testinony of
Marcia Alders, the sole shareholder and mnanager of Rainbow
Reservations, supports petitioners' clains of their relative | evel
of participation at the Muui condo. We thus conclude that
petitioners have sustained their initial burden of establishing
t hrough reasonabl e neans their participation in the rental of the
Hawai i an condom ni uns.

B. Material Participation Safe Harbor

Petitioners assert that their rental of the Hawaii an

condom niuns satisfies the safe harbor requirenents for materia
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participation provided in section 1.469-5T(a)(3), Tenporary |Incomne
Tax Regs., 53 Fed. Reg. 5726 (Feb. 25, 1988).% That section
provides for material participation if:

The i ndi vidual participatesinthe activity for nore than

100 hours during the taxable year, and such individual's

participationinthe activity for the taxable year is not

| ess than the participation in the activity of any other

i ndi vi dual (including individuals who are not owners of
interests in the activity) for such year[.]

Respondent argues that (1) petitioners did not spend at | east
100 hours participating in the rental of each of the Hawaiian
condom niuns, and (2) other individuals participated nore in the
activities than did petitioners.

We are satisfied that petitioners participated in the rental
of their Hawaiian condom niunms on a regular, continuous, and
substanti al basis.

At trial, M. Pohoski testified that he spent 800 hours
participating in the rental of the two Hawai i an condom ni uns during
1993, 650 hours at the Maui condo, and 150 hours at the Ml oka

condo. O those total hours, M. Pohoski testified that 100 hours

3 In their pretrial nmenorandum petitioners clained that
they satisfied the safe harbor requirenments of sec. 1.469-
5T(a) (1), Tenporary Incone Tax Regs., 53 Fed. Reg. 5725 (Feb. 25,
1988). That section allows a finding of material participation
if the taxpayer participates in the activity for nore than 500
hours during the taxable year. At trial, M. Pohoski testified
that he and Ms. Pohoski spent 650 hours working on the Mau
condom nium However, in their posttrial brief, petitioners did
not address this safe harbor and conceded that they spent only
325. 50 hours working on the Maui condom ni um
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of repair and mai nt enance work was conpl eted during petitioners' 2-
week wor ki ng vacation in Hawaii at the Maui condo, and 50 hours of
work was conpleted at the Ml okai condo. Further, M. Pohoski
testified that he spent between 5 and 15 m nutes tal king with each
prospective tenant who call ed, between 30 m nutes and 1 hour each
week talking with travel agents, 80 hours creating a web page for
the Internet, 30 to 45 m nutes per day checking his e-mail, and 2
hours per nonth posting business cards when he or Ms. Pohoski
traveled to different sites as part of their enploynent.

On brief, petitioners reduced their total claimed hours of
participation in the Hawaiian condom niuns to 601 and provided a

br eakdown of these hours as foll ows:

Tot al
Activity Hours at Maui Hours at Mbl okai Hour s
Tel ephone calls 41.5 41.5 83
from prospective
renters
Travel agent contact 19.5 19.5 39
Web page construction 40.0 40.0 80
E-mail| responses to 112.5 112.5 225
prospective renters
Posting 3 x 5 cards 12.0 12.0 24
at bases, in public
ar eas
Repai rs and decorating 100.0 50.0 150

of Hawaii condos

Tot al 325.5 275.5 601
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Despite our concluding, supra, that petitioners satisfied
their intitial burden of proof, we find several problens wth
petitioners' claimof tinme spent participating in the rental of

their Hawaii an condom niuns. Cf. Harrison v. Conm SSi oner, supra.

First, petitioners' claim of 150 hours of work during their
Hawai i an "wor ki ng vacation" is inplausible. Assumng petitioners
actually stayed for 14 days, their clai mwoul d anount to an average
of 10.7 hours of work per day, which was apparently perfornmed only
by M. Pohoski because no testinony presented ever referred to work
performed by Ms. Pohoski while in Hawaii. Yet there was never any
di scussion of breaks for neals, travel, or leisure time with the
famly--all of which certainly occurred.

Second, the breakdown of tine spent on tel ephone calls from
prospective tenants, travel agent contacts, and e-mail responses to
prospective tenants i s suspicious. Petitioners allocate the total
time evenly between the Maui and Ml okai condos, yet they clearly
had much nore success in renting the Maui condo than the Ml okai
condo. We find it unlikely that an equal anmount of tinme was spent
with regard to each condom nium and we find that |less tinme was
spent with respect to the Ml okai condo.

Third, we find the tine spent with respect to checking and
responding to e-nmai|l excessive. M. Pohoski's testinony suggested
many nore tel ephone calls than e-mail responses, yet nuch nore tine

was al l ocated to checking and responding to his e-mail than calling
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back or writing prospective tenants. Additionally, it is likely
that petitioners received e-mail other than that relating to the
renting of their Hawaiian condom niunms, and that such tinme was
included in the 225 hours allocated to checking the e-mail.

Finally, we are mndful that petitioners were full-tine
enpl oyees, each working 40 hours per week, and were the sole
managers of their Camarillo, California, condom niuns.

Using our best judgnent, we find that petitioners spent
bet ween 200 and 250 hours participating in the rental of their Mu
condo rather than the 325.5 hours proposed by petitioners. e
further find that petitioners spent less than 100 hours
participating in the rental of their Ml okai condo, rather than the
275.5 hours proposed by petitioners. However, there still remains
t he question of the anount of tine spent by others working on the
rental of petitioners' condom niuns.

We first consider the Maui condo. M. Alders testified that
the front desk spent approximately 5 to 10 m nutes checking in a
tenant for petitioners' Maui condo. M. Pohoski estimated that the
mai d service spent an average of 2 to 3 hours cleaning the Maui
condo after the departure of a tenant. Ms. Alders opined that
petitioners "spent far nore tinme" in operating the Maui condo than
Rai nbow Reservations. No testinony was presented with respect to
participation by other individuals at the Muui condo, nor was

testinmony given with respect to the Ml okai condo.
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Petitioners claimthat Ms. Alders' testinony is sufficient to
satisfy the requirenment that they spent nore tine operating the
Maui condo than any other individual. | ndeed, we find that
petitioners clearly spent nore tine than Rai nbow Reservations in
marketing, renting, and repairing the Maui condo.* Cf. Chapin v.

Conmi ssioner, T.C Meno. 1996-56.

Respondent asserts, however, that petitioners have failed to
take into consideration the front desk contract between Rai nbow
Reservati ons and t he Honeowners' Associ ation, of which petitioners
were nmenbers. Under that contract, Rai nbow Reservations operated
the front desk for all condom niuns, regardless of whether a
managenent contract was executed. As part of that contract,
Rai nbow Reservations agreed to check in and out all tenants at the
Val l ey Isle Resort, issue parking permts, and answer questions or
assi st tenants during the front desk business hours of between 8
a.m and 5 p.m As aresult, the front desk was avail able 9 hours

per day, 7 days per week, to assist the tenants of each condom ni um

4 | f checking in and out each tenant at the front desk
took a total of 30 mnutes, and maid service took an additional 3
hours each time a tenant departed, the total tinme spent by the
front desk and cl eani ng personnel for the 22 weeks petitioners
Maui condo was rented would be 77 hours. W do not believe that
the front desk's other responsibilities, including rent
col l ection and di sbursenents, additional linen or maid service,
or other special services, consuned nore than another 120 hours,
or at least not nore than petitioners' participation tine.
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at the Valley Isle Resort.®> Further, M. Pohoski admtted under
cross-exam nation that the front desk services were necessary in
the operation of the Maui condo, and it would have been very
difficult and inconveni ent otherw se.

Respondent argues on brief that: "All of the hours that * * *
[the front desk was] open and avail abl e shoul d be counted as tine
spent by themin connection with the [rental] activity. The tine
spent by the front desk operators should not be divided anong the
units for which they were responsible.” As support for this

argunent, respondent directs the Court to Goshorn v. Conm Ssi oner,

T.C. Menob. 1993-578, and Serenbetz v. Connmissioner, T.C. Mno.

1996-510. Respondent has m sinterpreted these cases.

In Goshorn v. Conm ssioner, supra, the taxpayers owned a 28-

foot sailboat which they docked at a marina near Dallas, Texas,
while they were living in Connecticut. An arrangenent was nade for
the marina to rent out the sailboat for charters during the year.
The taxpayers clained to have spent nore tine than the marina staff
inoperating and mai ntaining the boat. In rejecting the taxpayer's

claim we reasoned that "all of the activity that directly related

to the actual rental of the boat was perfornmed by the Marina and

not by petitioner." Id. (Enphasi s added.) Applying this

5 The front desk operated by Rai nbow Reservations was
avai l abl e to assist petitioners' tenants for 9 hours per day, 7
days per week, for 22 weeks during 1993 (the nunber of weeks the
Maui condo was rented), for a total of 1,386 hours.
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reasoning to the situation herein before us, we examne only the
actual services perfornmed by Rai nbow Reservations in support of the
Maui condo, and not services that are not directly related to
petitioners' rental. 1In this regard, it is evident that the tine
spent checking tenants in and out, the maid services, the nmanaging
of the rent collection and disbursenments, and the other few
m scel | aneous tasks performed by Rainbow Reservations for
petitioners did not exceed 200 hours during 1993, and certainly did
not exceed the tine spent by petitioners. W do not believe it
appropriate to consider as participation for purposes of
determ ni ng whether petitioners qualify for the safe harbor under
section 1.469-5T(a)(3), Tenporary Incone Tax Regs., 53 Fed. Reg.
5702 (Feb. 25, 1988), the nere availability of the front desk
personnel .

In Serenbetz v. Comm ssioner, supra, the taxpayers owned a

Ver nont condom ni umwhi ch was part of a partnership that rented out
the condom niuns to third parties. The day-to-day operation of the
partnership was managed by an on-site staff of nine enpl oyees who
conducted the marketing and renting of the condom niunms and
mai nt ai ned t he books and records. The taxpayers attenpted to prove
that they spent nore tine than the on-site staff in operating their
rental by dividing the total nunber of staff hours worked by the
nunmber of enployees (9) and by the nunber of condom niumunits in

the partnership (40). W rejected the taxpayers' nmethodol ogy
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observing: "The | anguage of sec. 1.469-5T(a)(3), Tenporary |ncone
Tax Regs., contains nothing which suggests that participation

should be conputed on a per unit basis. See Goshorn v.

Comm ssioner, T.C Meno. 1993-578." 1d.

We believe that only the actual tine spent on a rental is
relevant to determ ning whether a taxpayer materially participates
inthat rental. 1In the case herein, unlike Goshorn and Serenbetz,
petitioners have provided anple evidence of both their |evel of
participation and that of Rai nbow Reservations with respect to the

Maui condo. Cf. Scheiner v. Comm ssioner, T.C. Meno. 1996-554. As

stated previously, petitioners' efforts far exceeded that of
Rai nbow Reservations personnel at the Maui condo. Thus, we hold
that petitioners materially participated in the rental of their
Maui condo during 1993. Consequently, petitioners nay deduct the
| osses sustained therefrom

We now turn our attention to the Ml okai condo in which we
have already found that petitioners participated |less than 100
hours. Assum ng arguendo that petitioners participated for nore
than 100 hours in the rental of the Ml okai condo, petitioners
of fered no evidence of the time spent by other individuals in the

rental of that condom nium See Chapin v. Commi ssioner, supra

Petitioners assert that the lack of a fixed front desk service at
t he Wavecrest Resort prevents a finding that any individual spent

nore time than they did in operating the Ml okai condo.
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Petitioners, however, are required to put forth sone indication of
the actual tine spent by the Wavecrest Resort staff during 1993,
including the front desk services during the 5 weeks that
petitioners rented out the Ml okai condo, maid service, and any

ot her services perforned by others. See Goshorn v. Conm SSioner,

supra. Petitioners did not do so. Consequently, we are unable to
conclude that petitioners' participation in the rental of their
Mol okai condo was greater than others.® See Rule 142(a); Welch v.
Hel vering, 290 U. S. 111 (1933). Thus, we hold that petitioners did
not materially participate in the rental of their Ml okai condo.

To summari ze, the | osses sustained by petitioners during 1993
in the operation of their Maui condo are deductible, and the | osses
sustained in the operation of their Ml okai condo are passive
activity losses, and thus nondeductible, pursuant to section
469( a) .

| ssue 2. Accuracy-Rel ated Penalty

Section 6662 inposes an accuracy-related penalty equal to 20
percent of the portion of the underpaynent attributable to a
substantial understatenent of tax. Respondent seeks to inpose the
penalty with respect to Ms. Pohoski's clained Schedul e C expenses

for her work as a nurse, and for petitioners' «clained passive

6 For the sanme reasons, petitioners' assertion on brief
that they may al so cone within the safe harbor provided in sec.
1.469-5T(a)(2), Tenporary Incone Tax Regs., 53 Fed. Reg. 5725
(Feb. 25, 1988), must fail.
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activity losses wth respect to the Hawai i an condom ni uns (whi ch as
a result of our holding above refers only to the Ml okai condo).
Petitioners did not address this matter on brief, but generally
suggested at trial that they had substantial authority for the
reporting of their rental activities.

A substantial understatenment nmeans an understatenent which
exceeds the greater of 10 percent of the tax required to be shown
on the return or $5,000. Sec. 6662(d)(1). The understatenent is
reduced by that portion of the understatenment for which the
t axpayer had substantial authority. Sec. 6662(d)(2)(B)(i).

The substantial authority standard requires an objective
exam nation of the law and the application of the law to the
relevant facts. Sec. 1.6662-4(d)(2), Income Tax Regs. There is
substantial authority for the tax treatnent of an itemonly if the
wei ght of the authorities supporting the treatnent is substantial
in relation to the weight of authorities' supporting contrary
treat ment. Sec. 1.6662-4(d)(3)(i), Incone Tax Regs. Anmong t he
authorities a taxpayer may rely upon are IRS information or press
rel eases, and notices, announcenents, and other admnistrative
pronouncenents published in the Internal Revenue Bulletin by the
IRS. Sec. 1.6662-4(d)(3)(iii), Income Tax Regs.

M. Pohoski testified that he relied upon I RS Publication 925,
Passive Activity and At-Ri sk Rules. Assumi ng arguendo that

Publication 925 is authority, M. Pohoski testified that he only
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relied upon that publication for the requirenents relating to
record keepi ng, not for determ ning whether petitioners' activities
qualified as materi al participation. Thus, petitioners have failed
to prove that they had substantial authority for reporting materi al

participation in the Hawaii condom ni uns. See Sw cegood V.

Conmi ssioner, T.C. Menp. 1989-467.

Petitioners offered no testinony wth respect to Ms.
Pohoski's Schedul e C expenses relating to her nursing work. Rule
142(a) .

Thus, we hold that petitioners are liable for the accuracy-
related penalty, pursuant to section 6662, with respect to the
Mol okai condo and M's. Pohoski's nursing activities.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




